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Any advice or opiniopforovided during this training, either privately or to the
entire group, is neyerto be construed as legal advice. Always consult with your
legal counsel to ensSufe you are receiving advice that considers existing case law,
any applicable state or local laws, and evolving federal guidance.
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CONTENT ADVISORY

The content and discussion in this.course will necessarily
engage with sex- and gendersased harassment,
discrimination, and violerCg'and associated sensitive
topics that can evoke sirang emotional responses.

ATIXA faculty mem©ers may offer examples that emulate
the language ardwocabulary that Title IX practitioners may
encounter iRdfi€ir roles including slang, profanity, and
other graphic or offensive language.
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ATDA  ©2022 Assoc

Title IX Team Roles & Responsibilities
Title IX Overview & History
Significant Cases

The OCR & Title IX

Clery Act & VAI/ASection 304

When Dges'Title IX Apply?

jation of Title IX Administrators



Creating & Implementing Appropriate Potigies & Procedures

Oversight & Coordinating Prompt &Equitable Grievance
Procedures

Coordinating Overlaps
Pregnancy and Titlg IX
Point Person {or Complaints

iR Coordinating Informal Resolution
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Supervising Investigations

Elements of an Investigation

15 Coordinating the Decisior-Making Stages
Ensuring Compliange with Final Sanctions

Coordinating®@ppeal Processes

Generawhitie IX Compliance Oversight
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TITLE IXTEAM RCLES &
RESPONSIBILIT(ES

Sample Team Structure

Title IX Coordinator
Investigator

Decision-Mawer

Informal Resolution Facilitator
Training the Team



SAMPLE TITLE IXTEAM STRUCTURE FOR
HIGHER EDUCATION

President or COO of
College/University IR
Title Ix@tor

Deputy Coordinator Deputy Coordinator
for Human Resources for Athletics

Deputy Coordinator

for Healthcare/Medical
Education
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SAMPLE TITLE IXTEAM STRUCTURE FOR
STANDALONE MEDICAL SCHOOL/CENTER

President or Senior
Administrator of &
Center/Hospital

Deputy
Coordinatoé)
Students
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Coordinator for Coordinator for
Residents/Fellows Human Resources




THE TITLE IXTEAM

= Title IX Coordinator(s)
= Deputy Coordinator(s)
* |nvestigator(s)

= Decision-Makers—can be a single Decision-maker or a
panel of Decision-makers

= Policy Violation
= Appeal

» |Informal Resolation Facilitator(s)

* |nstitutionsappointed Advisors
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TITLE IXTEAM STRUCTURE:

ADDITIONAL CONSIDERATIONS

= Co-Coordinators?

= Job responsibilities of Deputy Coordinatoxs
= Tailor scope and roles based on ingtitutional/organizational

culture
Delegation

= Multiple campuses/locations

Campuses within a largessystem (e.g., SUNY schools)
Extension campuses

Online commupities

District-levelde.gy, community college systems)
Internatiofay placements

= Dual-enroliqient oversight

" |nvestigator oversight
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THE TITLE IX COORDINATOR

= Recipients are required to designate at least«One/employee as
the “Title IX Coordinator”

= Administrator with significant authorie/ 2nd wide-ranging
responsibilities

= Affects change across many degartments, including human
resources, academic affairs, athletics, and student conduct

= Some institutions wilraltocate part-time responsibilities to the
Coordinator whileQtheérs will dedicate a full-time position

= Title IX Coordimator has become a profession within the field of
civil rightssetgipliance
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TITLE IX COORDINATOR:

ROLES AND RESPONSIBILITIES

* Create and implement appropriate policyand procedures
= Navigate First Amendment protectioqs

= Point person for reports and comolaints

= Contact for government inguiries

= Qversight of prompt anclequitable grievance procedures

» Coordinate overlap,eiv/arious student and employee
grievance procesges

= Qversight of iatarmal resolution processes

" Supervisesrvestigations

IATDA  ©2022 Association of Title IX Administrators 13



TITLE IX COORDINATOR:

ROLES AND RESPONSIBILITIES (CONT.)

* Ensure compliance with final sanctions & femedies
» Coordinate appeal process
= General Title IXcompliance overs|ghit

= Compliance with requirementsto stop, prevent, and
remedy

= Training oversight
= Qversight of athleties’gender equity (if applicable)
= Section 504 disability compliance oversight (if applicable)
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ROLE OF THE INVESTIGATOR

= Conductreliable, prompt, fair, and impartialinvestigations

Work with TIXC to develop investigation strategy
Identify and interview parties arQwtnesses

Identify, organize, and compitge_eievant information
Maintain accurate and thofough investigation records
and notes

Share the evidence with/the parties and their Advisors
Provide notices toliie parties (may be done in
conjunction withTiXC)

= Create an inyéstigation report that fairly summarizes
relevant ewigdence
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ROLE OF THE DECISION-MAKER(S)

= Determine whether institution’s policy has beeniviolated based

upon the applicable standard of evidence

» Decisions must be based upon an irilegendent assessment
of the evidence gathered duringtha investigation and/or
provided during a hearing, tg'actude an assessment of the
credibility of the parties andawitnesses

= Decisions must be baset\on the specific policy alleged to
have been violated

= Decisions mustdesimpartial and free of substantive bias

» Determine appropriate sanctions/discipline for policy violations

= Draft a written determination that outlines the rationale for the
finding(s)
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ROLE OF THE APPEAL DECISION-MAKER

* Make determination on a party’s requestfaran appeal
= Review written submissions from pastigs

= May review investigation report grother evidence
gathered during investigationfhearing

= May need to speak with Imestigator, Decision-maker,
parties, or witnesses

= Review of complairit should be limited to the grounds
noted in the appéeal request

= Not a de /fovoreview

= Draft a written determination that outlines the outcome
rationale
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ROLE OF INSTITUTION-APPOINTED ADVISORS

= Parties have the right to have an AdvisorQftheir choice to
assist them throughout the process, te.ihclude attending
any meetings and interviews

* No mandate to provide an AdviSarto the parties at the
outset of the process

= |f party does not have arfAdvisor at the hearing, the
institution must provide-an Advisor to conduct the cross-
examination on benalf of the party during the live hearing

= Must be provided at no cost to the party

= No mandateto train Advisors, however, it is advisable to
do so for ali institution-appointed Advisors
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TIXTEAM TRAINING REQUIREMENTS

= Robust training mandates

= Coordinators, Investigators, Decision-makers, Appeal
Decision-makers, Informal Resolutign Facilitators

= Training materials cannot incttidee sex stereotypes; should
promote impartiality

* Training materials must b maintained for seven years and
posted publicly on Reéipient’s website
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REQUIRED TRAINING TOPICS

» Definition of sexual harassment
= Scope of the Recipient’s education ptogram or activity

= How to conduct an investigatiop-<ang’ grievance process
including hearings, appeals, afhd%¥nformal resolution
processes, as applicable

= How to serve impartially,sicluding by avoiding
prejudgment of the~aéts at issue, conflicts of interest, and
bias

= Use of any technology to be used at a live hearing
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REQUIRED TRAINING TOPICS (CONT.)

* |ssues of relevance for both questions angevidence,
including when questions and evidenee about the
Complainant’s prior sexual behavignisnot relevant

= |ssues of relevance regarding tHie‘ereation of an
investigation report that faiyiisummarizes relevant
evidence

= Note: The OCR sets tle“minimum training requirements
and institutions shauld conduct training that covers a
broader rangeof topics

* Note: VAWA\Section 304 requires annual training for sexual
assault, dating and domestic violence, and stalking
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PUBLICATION OF TRAINING MATERIALS

= Make all materials used to train Title IX Coordinalors,
Investigators, Decision-makers, and any parson who facilitates
an informal resolution process publiclavailable on the
Recipient’s website, or if the Recipi€ént\does not maintain a
website, the Recipient must makeitfiese materials available
upon request for inspection by naiembers of the public

= The most recent materiatg’used to train the Title IX Team
should be posted

= Although severifyears of materials need to be maintained,
only the moStwecent need to be posted

* This regiiternent is not retroactive; seven years started
August 14, 2020
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TITLE IXOVERVIEW & HISTORY

Text of the Law

The Road to Title 1/

Where We are Tocay

Key Title IX=Reiated Issues
Essential Compliance Elements
The IX Commandments




TITLE IX

20U.5.C. $1681 & 34 C.F.R. Partd0871972)

AvY

“No person in the United States

shall, on the basis of sex, be &
excluded from participation in, %
be denied the benefits of, or IQ\

subjected to discriminatiogf}
under any educational grogram
or activity receiving fesral

financial assistarﬁ

Q
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A BRIEF HISTORY OF TITLE IX: PRE-1972

1964 - Title VI of the Civil Rights Act

= Prohibits discrimination on the basis ¢f race, color, or
national origin in any program or acitily receiving federal
financial assistance

1964 - Title VIl of the Civil Rights.Act

= Prohibits discriminationmthie terms, conditions, or
privileges of employment\on the basis of an employee’s
race, sex, color, religig®, or national origin

1965 - Executive Order 11246

= Prohibits fegerat contractors from discriminating on the
basis of race<olor, religion, or national origin. “Sex” was
added in 1868; renamed Exec. Order 11375.
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A BRIEF HISTORY OF TITLE IX: 1972-1979

= 1972: Title IX passed and signed into lawy President
Nixon

= 1975: Department of Health, Education, and Welfare (HEW)
codified Title IX regulations

= HEW was the precursor tathe current U.S. Dept. of Ed.

= 1979: Supreme Court created a private right of action
under Title IX

= Cannonv. U. afhicago, 441 U.S. 677 (1979)

= 1979: HEW prarrulgated three-part test for athletics to
evaluate eGirity in athletic participation and access to
resources and equitable opportunities
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A BRIEF HISTORY OF TITLE IX: 1980-2020

= 1980: U.S. Department of Education created
= Title IX oversight transferred to Depi.af Ed.’s Office for
Civil Rights (OCR)
= 1982: Supreme Court holds “Enaployment discrimination
comes within Title IX’s prohikitioh”
» North Haven Bd. of Ediisation v. Bell, 452 U.S. 512.

= 2020: Title IX sexual hayassment regulations issued

= 2020: Supreme Court holds that discrimination based on
sexual orientatioifand discrimination based on gender

identity inheraritly involve treating individuals differently
because of\thelir sex under Title VI

= Bostockv. Clayton County,590 U.S. ___ (2020)
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A BRIEF HISTORY OF TITLE IX: 2021-PRESENT

= 2021: Department of Education issues “Ngtice of
Interpretation: Enforcement of Title IX\onthe Education
Amendments of 1972 with Respectdn Biscrimination Based
on Sexual Orientation and Gender identity in Light of
Bostock v. Clayton County’

»= 2021: OCR announces iptahito issue a Notice of Proposed
Rulemaking (NPRM) revated to Title IX by April 2022
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KEY TITLE IX-RELATED ISSUES

Sex-Based Discrimination Sexudaridarassment
= Program Equity = Accessto Course s, Quid Pro Quo
Recruitment Ofterings
. , ¥ Hostile Environment
Admissions, & = Salaries &
Access Benefits = Sexual Assault
" Pregnancy " Financial = Domestic Violence
. Athleti Assistance
ctes _y = Dating Violence
= Facilities
= Employment, . i
Recruitment, & = Funiding Stalking
Hirin
1ng =/Sex, Sexual
= Extra-curricular Orientation, & Retaliation
activities Gender Identity
= Housing
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TITLE IXESSENTIAL COMPLIANCE

ELEMENTS

Once an official with authority has actual inotice of sexual
harassment/sexual misconduct, the institution must:

= Take immediate and appropriate st£ps to investigate
what occurred

»= The obligation to investigates absolute, even if
just an Initial Assessmeniis completed (see Davis)

= Take prompt and effegtive action to:
= Stop the haragsrent
* Prevent th&recurrence
= Remedy the effects

NOTE: This is regardless of whether the Complainant makes a
formal complaint or asks the school to take action
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THE IXCOMMANDMENTS

INVESTIGATION

(plus prompt &
fair per -
VAWA Sec. 304)

Thorough

PROCESS —> Prompt Effective Equitable

Act reasonably  Actreasonably
REMEDIES = to stop to prevent
discrimination recurrence

Act equitably to
remedy effects
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SIGNIFICANT CASES

" Franklin v. Gwinnett Coutity Fublic Schools,
503 U.S. 60 (1992)
" Gebserv. Lago Vista independent School District,
524 U.S. 274 (1998
= Davis v. Monice County Bd. of Education,
526 U.S. 625.(1999)
= Doev. Mercy Catholic Medical Center,
No. 16-1247 (3d Cir. 2017)



FRANKLIN V. GWINNETT PUBLIC SCHOOLS

503 U.S. 60 (1992)

= District and Eleventh Circuit dismissed thewcase, indicating
that Title IX does not allow for award ef monetary
damages

= Supreme Court held:

= Sexual harassment constitutes sex discrimination under
Title IX

= Private right for re{g\cery of monetary damages under
Title IX

= Franklindid ngt aadress issues concerning the educational
institution’siligbility
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GEBSERV. LAGO VISTAINDEP. SCHOOL

524 U.S. 274 (1998)

The Supreme Court ruled individuals cannot'recover
monetary damages against the schoolunless:

* Three-part standard is met:

1. An official of the educatioma¥itistitution must have had
“actual notice” of haraésment;

2. The official must hadeauthority to “institute

corrective measires” to resolve the harassment
problem; AND

3. The officiatmust have “failed to adequately
respond {0 the harassment and, in failing to respond,
musteaave acted with “deliberate indifference.”
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DAVIS V. MONROE COUNTY BD. OF ED.

526 U.S. 629 (1999)

Finding in favor of Davis, the Supreme Court.expanded on the
Gebsercase:

= The institution must have “actual noti®e™0f the harassment;
and the institution must have respgndaed to the harassment
with “deliberate indifference.”

Additionally, court held:

» Harassment must be “sgveré, pervasive, and objectively
offensive,” and the izitiiterence “systemic,” to the extent that
the victim is deprived ot educational opportunities or services.

= Justice O’Connoradded a framework to determine deliberate
indifferencésstating that deliberate indifference constitutes a
response that is “clearly unreasonable in light of the known
circumstances.”

IATDA  ©2022 Association of Title IX Administrators 35



DOE V. MERCY CATHOLIC MEDICAL CENTER

850 F. 3D 545 (2017)

Residency included as an “education pregrain or activity”
under Title IX.

» The court highlighted several featifees that support
deeming “a program or activity? an*“educational program
or activity” covered under Tile¥X:

= Whether the programdsyhcrementally structured
through a particulafcolrse of study or training, whether
full- or part-time;

= Whether therpregram allows participants to earn a
degree or@iptoma, qualify for a certification or
certifieation examination, or pursue a specific
occupation or trade beyond mere on-the-job training;
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DOE V. MERCY CATHOLIC MEDICAL CENTER

(CONT.)

850 F. 3D 545 (2017)

= Whether the program provides instrugters,
examinations, an evaluation process or grades, or
accepts tuition; or

= Whether the entities offeringf zetrediting, or otherwise

regulating a program hola it'out as educational in
nature.
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THEOCR& TITLEIX

OCR’s Role

Civil Lawsuits ve. Administrative Actions
OCR Guidanc=

OCR Resources




ROLE OF THE OCR & TITLE IX

= The Office for Civil Rights (OCR) under the \.5. Department
of Education is responsible for establishing the
compliance standards to be applieqa-in investigations
and enforcement of Title IX regayditig sexual harassment.

* Provides regulatory and subwégulatory guidance

* The OCR administrativelyeritorces Title IX by:

= Conducting investigations of complaints filed by an
individual, a repkesentative, or a group

* Engaging in«orapliance reviews

* |nitiatives to combat sexual assault in K-12 public

schoolsfompliance reviews; public awareness and
support; data collection and reviews)
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ROLE OF THE OCR & TITLE IX (CONT.)

= Technical Assistance (The OPEN Center)

= To help Recipients, students, and parents/guardians
understand their rights and resgonsibilities
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CIVIL LAWSUIT VS. ADMINISTRATIVE

ACTION

Lawsuit Administrative Action

= Filed in federal court = Initiateg by the OCR

» Monetary damages, = Verdptary compliance or
injunction fidings

= Requires: 3 Requires:

= Actual OR constructive

= Actual notice notice (“knew or should

= Employee with have known”)
authority to takeaction = |nvestigate
» Deliberate Mdifference » End harassment

» Remedy effects
" Prevent recurrence
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OCR GUIDANCE

Key Regulatory and Sub-Regulatory Guidance from OCR

= Rescinded:

ATDA  ©2022Ass

2001 OCR Revised Sexual Harasstent Guidance
2011 Dear Colleague LetterdD<L)
2014 Q&A on Title IX and 'Séxual Violence

2015 DCL on the Role'af Title IX Coordinators; TIX
Resource Guide

2016 DCL on T¢ansgender Students
2017 Q&A ofnCampus Sexual Misconduct
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OCR GUIDANCE (CONT.)

Key Regulatory and Sub-Regulatory Guidancde from OCR

= |n effect:
= 2003 DCL on Title IX and Free Speern
= 2010 DCL on Harassment and Builying
= 2013 DCL on Pregnant ana Parenting Students
= 2020 Amendments to Fifi€1X Regulations
= 2020 Q&A on Final FitleMX Rule

= 2021 Q&A on TitleXvand Single Sex Scholarships, Clubs,
and other Programs

= 2021 Noticé&f Interpretation - Discrimination Based on
Sexual Qrientation and Gender Identity

= 2021 Q&A on the Title IX Regulations on Sexual
Harassment
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ADDITIONAL OCR RESOURCES

= About OCR:
= http://www.ed.gov/about/offices/list/ocr/index.html

* |n addition to the implementing regiuations, compliance
guidance documents are issugady OCR from time to time:

= https://www?2.ed.gov/abbat/offices/list/ocr/frontpage/t
aq/rr/policyguidancefingex.html
= Updated OCR Case Rrgcessing Manual (August 2020):
= http://www2.€d.g0v/about/offices/list/ocr/docs/ocrcp
m.pdf
= OPEN Centat
= OPEN@ed.gov
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CLERY ACT AMENDMENT:
VAWA SECTION 304 (2013)




CLERY ACT AMENDMENT:

VAWA SECTION 304

VAWA Section 304 created extensive new pgolicy, procedure,
training, education, and prevention reqdirements for:

= Sexual assault A
= Stalking

e > The “Big4”
= Datingviolence

= Domestic violence “

= Written informatior#a.victims regarding on- and off-

campus resourcges, lemedies, interim measures, and
resolution mecianisms and options

= Listing of gality and procedural elements required in the
ASR

= Listing of key training elements and requirements
= Required educational programs and campaigns

IATDA  ©2022 Association of Title IX Administrators 46



CLERY ACT AMENDMENT:

VAWA SECTION 304 (CONT.)

= Prohibits retaliation

* Clery Handbook rescinded and replaces with the Clery Act
Appendix for Federal Student Aia{FSA) Handbook

= https://ifap.ed.gov/electrogité
announcements/100920K&scissionReplace2016Handbo
okForCampusSafetySétyrityReporting
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WHEN DOES TiVLE IXAPPLY?

Personal Jurisdiction = Group Discussion
Covered Programs

Geographic Jurisdiction

Subject Matter Jurisdiction

When Title IX Does Not Apply




WHEN DOES TITLE IXAPPLY?

= Regulations emphasize the Davisstandaxd.-Title IX
applies, and jurisdiction is required, when the Recipient
has:
= Control over the harasser (Re§hondent) AND control

over the context of the harassrment

= “Education program oractivity” means...

- locations, events;or €ircumstances under substantial
control

- any building®wned or controlled by an officially
recognjzedwstudent organization
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WHEN DOES TITLE IXAPPLY?

Personal Jurisdiction

= Atthe time of filing a formal complaintj,a‘Complainant
must be participating in or attemptiiig to participate in the
Recipient’s education programQi-activity.
* The OCR adopts a fairly hroad definition of what could
constitute “attemptingtoparticipate”

» Caninclude dual effibollment students, alumni,
prospective studerts/employees, medical residents,
etc.
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WHEN DOES TITLE IXAPPLY?

Personal Jurisdiction (Cont.)

= \WWhenis a student a “student”?

= Upon application? Once admiti<cd? Once registered?
Upon matriculation?

= \What about winter and sdmmer breaks?

* When is an employee an‘employee?
= Exempt vs. Non-Exgmpt Employees

IATDA  ©2022 Association of Title IX Administrators 51



WHEN DOES TITLE IXAPPLY?

Personal Jurisdiction (Cont.)

* |[f Respondent is not affiliated with the\nstitution in any
way, the institution lacks authoriti#to take disciplinary
action
= e.g.: employee of an outsitle company (e.g., vendor,

construction worker);guest or invitee; prospective
student; former student; former employee; student
from another ingtitution
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WHEN DOES TITLE IXAPPLY?

Covered Programs

= All programs run by a federal funding Recipient

» |t does not matter whether the program receives federal
funding, all institutional prograrias are covered

= All programs using facilities.ef'the funding Recipient
» e.g., summer interns using lab facilities,
medical/healthcareieducation camps

* |ncludes hospitals, residency programs, branch or satellite
campuses

= What aboutvirtual learning and employment settings?
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WHEN DOES TITLE IXAPPLY?

Geographic Jurisdiction

= Sexual Harassment and Discrimination cases
= Must be dismissed if did not occurdgairist a person in the
United States, but...
— Contrary case law
= There is NO expectation thatyou exercise jurisdiction over
off-site/off-campus incidienits UNLESS
— The property is g ed or controlled by the school OR
- The propertyds €ing used for a program or event
sponsoreaiby the school or an organization recognized by
the schOoOR
- The ptoperty is owned or controlled by an organization
recognized by the school
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WHEN DOES TITLE IXAPPLY?

Geographic Jurisdiction (Cont.)

= The definition of sexual harassment arguably covers the
in-program effects of out-of-progrérmymisconduct (though
not the misconduct itself)

» Other forms of liability may(still apply and the PPTVWM
analysis may come into play*here

= The Recipient may gt be taking discretionary jurisdiction
over incidents offfcarpus or on non-school property, but
under other pglicies, not Title IX
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WHEN DOES TITLE IXAPPLY?

Subject Matter

= Sexual Harassment as defined in the 2029 Title IX
regulations

= Sex/Gender discrimination (Equity,
* The OCR recently noted this includes sexual orientation

and gender identity (haseg’on biological sex) following
Supreme Court’s Basteck case

= Any other policy viglation that is sex/gender-based that
causes a discrimiatory effect (e.g., hazing, bullying, arson,
vandalism, th&it)

* Pregnantang-parenting discrimination

= Retaliation
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WHEN DOES TITLE IXAPPLY?

Subject Matter (Cont.)
" Limitations:
= Actions/conduct/speech protecied by academic
freedom

- Pedagogically appropriate.and germane to the
subject matter of couxs&that instructor hired to
teach/research

= Actions/conduct/sikeech protected by the First
Amendment.

- Merely offensive conduct cannot be disciplined at a
public gchool

- Must\te severe, pervasive, and objectively
offensive
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IF TIXJURISDICTION IS NOT PRESENT

= Behavior could still violate and be addressed under:
= |nstitutional harassment/discriminatiofi‘poticies
» Student Handbook/conduct policies
= Technology/Acceptable Use poligies
* Employee Handbook/condugpalicies
* Professionalism standards

= |nstitution should still takésteps to:

* Provide support angwesources to the Complainant and
campus community

- Address any “8ownstream effects”

= Determine-iithere are patterns or institutional variables that
contributed-o the alleged incident

» Take what action it can (e.g., trespass the person)
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GROUP DISCUSSION QUESTIONS

»= Does your institution/healthcare center exarcise
jurisdiction over off-campus/non-scheotoroperty
incidents?

» Under what circumstances?
» For Students? Faculty? Staff?

= When is a student officiailyya student under your code of
conduct and/or Title<X'nolicies?

= What are you doiigto address off-campus intimate
partner violenée?

= What are yol-doing to address online harassment and
discrimination?
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CREATING & IMPLEMENTING
APPROPRIATE HOLICY & PROCEDURES

= Required Definitions

= ATIXA Definitions

= Consent Conztruct

= Navigating First Amendment Protections




CREATING AND IMPLEMENTING APPROPRIATE

POLICY & PROCEDURES

= Policies = The Rules
» Should clearly define expected/pronibited conduct
= Should be regularly updated, retwsed, and assessed

= Procedures/“Process” = How(aileged policy violations are
addressed

= Should clearly channél the parties to appropriate
resources

= Should providg fer'the equitable remedying of
complaints

= The 2020 Regilations have likely required substantial
changes te existing policies and procedures.
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CREATING AND IMPLEMENTING APPROPRIATE

POLICY & PROCEDURES (CONT.)

= TIXC must be an integral part of the policy/procedure
development and review process
= Ensure all policies/procedures relaiee 1o sex/gender
misconduct and discrimination@tetegally accurate and
complete
= Confirm that new or revised grievance procedures are posted
and published prompgily and that old procedures are
removed from pubtigations and websites
- Beware of mtitiple conflicting or varying versions of
published policy
- Internaliy’maintain copies of old policies and procedures
for reference in the event of a lawsuit, etc.
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CREATING AND IMPLEMENTING APPROPRIATE

POLICY & PROCEDURES (CONT.)

* |ftheinstitution has multiple policies and rocedures (for
faculty, staff, students), Recipient must ensure that these
policies are not conflicting, or do ngteentain conflicting

definitions
= Astrong argument for a sixigie policy!
= ATIXA’s One Policy, TweRrocesses Model (1P2P)
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CREATING AND IMPLEMENTING APPROPRIATE

POLICY & PROCEDURES (CONT.)

» Students and employees should know palicy exists, how
it works, and how to file a complaint

* Ensure that policy and procedui@s,atre published and
posted widely

- e.g., In the publicationg-arid information sources that
are most read and usgd= and can be easily located

= Must be included omwebsite and all
handbooks/catatdgs given to applicants for admission
and employm@it, students, employees, and unions
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CREATING AND IMPLEMENTING APPROPRIATE

POLICY & PROCEDURES (CONT.)

= Written in a manner that is easily understooa

= Clearly articulate the difference between making a report
vs. making a formal complaint

= Clearly identify the individualsitoswhom discrimination
complaints can be submittea
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ATIXA

DEFINITIONS
OF SEXUAL
HARASSMENT

© 2022 Association of Title IX Administrators

= Quid ProQuo Séual
Harassme O
= Hostile %onmentSexual

Hara@mnt

o al Assault
Q‘\C@omestic Violence
= Dating Violence

= Stalking
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REQUIRED DEFINITIONS - TIX REGULATIONS

Sexual Harassment is conduct on the basis of sex rneeting one of
the following conditions:

= An employee of the Recipient conditi¢ni®mg the provision of an
aid, benefit, or service of the Recipientron an individual’s
participation in unwelcome sexiial conduct;

= Unwelcome conduct detersavin€d by a reasonable person to be
SO severe, pervasive, ang,objéctively offensive that it effectively
denies a person equataécess to the Recipient’s education
program or activity; oF

= “Sexual assauli™as defined in 20 U.S.C. 1092(f)(6)(A)(v)
“Dating violeince” as defined in 34 U.S.C. 12291(a)(10)
“Domestic wolence” as defined in 34 U.S.C. 12291(a)(8)
“Stalking” as defined in 34 U.S.C. 12291(a)(30)
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HOSTILE ENVIRONMENT: “UNWELCOME”

Unwelcomeness is subjective and determined by the
Complainant (except when the Complairait is younger than

the age of consent)
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HOSTILE ENVIRONMENT: “REASONABLE

PERSON”

Severity, pervasiveness, and objective offensivéness are
evaluated based on the totality of the circtsmstances from
the perspective of a reasonable persgn.ir’the same or similar
circumstances (“in the shoes of thexCemplainant”), including
the context in which the alleged’cident occurred and any
similar, previous patterns thattiay be evidenced
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HOSTILE ENVIRONMENT: “SEVERE”

* Physical conductis more likely to be severe
= Accompanied by threats or violence

= Consider the circumstances (e.ggthe ability for
Complainant to remove themé&elves from the harassment)
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HOSTILE ENVIRONMENT: “PERVASIVE”

= Widespread
* Openly practiced

= Well-known among students or emipioyees - reputation of
a department, person, etc.

= QOccurring in public spaces.fav0re likely to be pervasive)

= Frequency of the condiict is often a variable in assessing
pervasiveness (look to intensity and duration)

* Unreasonablednterference with school or job
= A“gauntletofsexual abuse” Meritorv. Vinson, 477 U.S. 57
(1986)
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HOSTILE ENVIRONMENT:

“OBJECTIVELY OFFENSIVE”

= Reasonable person standard " PhySicaily threatening
In context =_MHumiliating

= “I know itwhen | see it...” » Intimidating

= Age and relationships of = Ridiculing
Complainant and . Abusi
Respondent usive

= Number of persongiralved
= Frequency

= Severity
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HOSTILE ENVIRONMENT:

TOTALITY OF THE CIRCUMSTANCES

* Hostile environment analysis requires thatyou evaluate
the “totality of the circumstances.”

» Totality of the circumstances to corsSider:
* Frequency, nature, and severicy of the conduct (see
factors previously discusééad)
» |dentity of and relaticiship between the parties
= Age of the parties

= Size of the schoolAocation of the incidents, and context
in which thay otcurred
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HOSTILE ENVIRONMENT:

TOTALITY OF THE CIRCUMSTANCES (CONT.)

» Totality of the circumstances to consider:

ATDA  ©2022Ass

Whether the conduct unreasonablynnterfered with the
Complainant’s educational/workgerformance

Effect on the Complainant’s.fental or emotional state

Whether the statement was an utterance of an epithet
which was offensive oraifénded by discourtesy or
rudeness

Whether the speechor conduct deserves the
protections of'dcademic freedom or First Amendment
protection

“Consteligtion of surrounding circumstances.”
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SEXUAL ASSAULT

Any sexual act directed against another person, without the
consent of the Complainant including instdinces where the
Complainant is incapable of giving consent)

= Rape - Penetration, no matter how,sligit, of the vagina or anus
with any body part or object, or grat penetration by a sex organ
of another person, without theltconsent, including instances
where they are incapable ¢igiving consent because of age or

temporary or permanepymental or physical incapacity.

= Sodomy - Oral or anal sexual intercourse with another person,
forcibly and/or agaiast that person’s will (non-consensually), or
not forcibly ox-against the person’s will in instances where the
Complainaritisincapable of giving consent because of age or
because of temporary or permanent mental or physical
Incapacity.
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SEXUAL ASSAULT (CONT.)

= Sexual Assault with an Object - The use of alk.object or
instrument to penetrate, however slightly tihe ‘genital or anal
opening of the body of another personsfartibly and/or against
that person’s will (non-consensually™ownot forcibly or against
the person’s will in instances wher&the Complainant is
incapable of giving consent beCause of age or because of
temporary or permanent meneal or physical incapacity.

* Fondling - The touchingsfthe private body parts of another
person (buttocks, gré&in) breasts) for the purpose of sexual
gratification, forcibiy and/or against that person’s will (non-
consensually)sorwot forcibly or against the person’s will in
instances wihere the Complainant is incapable of giving consent
because of'age or because of temporary or permanent mental
or physical incapacity.
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SEXUAL ASSAULT (CONT.)

* Incest - Nonforcible sexual intercourse hetweéen persons
who are related to each other within the degrees wherein
marriage is prohibited by [insert staDataw.

= Statutory Rape - Nonforcible g&dal intercourse with a
person who is under the statlitory age of consent of [insert
age in your state].
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DATING VIOLENCE

= Violence committed by a person who is othak been in a
social relationship of a romantic or intitnate nature with
the Complainant. The existence of guc¢ka relationship shall
be determined based on the Conipiainant’s statement and
with consideration of the length ¢f the relationship, the
type of relationship, and thetrequency of interaction
between the persons invelyed in the relationship. For the
purposes of this definition —

= Dating violencedncludes, but is not limited to, sexual or
physical abyse or the threat of such abuse.

= Datingsutience does not include acts covered under the
definition of domestic violence.
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DOMESTIC VIOLENCE

= Afelony or misdemeanor crime of violenca.gemmitted —

* By acurrent or former spouse or intifnate partner of the
Complainant;

* By a person with whom the Cahintainant shares a child in
common;

= By a person who is cohabjitating with, or has cohabitated
with, the Complainant'as/a spouse or intimate partner;

* By a person similarly¢Situated to a spouse of the
Complainant upderthe domestic or family violence laws
[insert your state-here];

= By any othémnperson against an adult or youth Complainant

who is pratécted from that person’s acts under the
domestic’or family violence laws of [insert your state here].
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DOMESTIC VIOLENCE (CONT.)

= To categorize an incident as Domestigdfiolence, the
relationship between the Respondentand the
Complainant must be more thariust'two people living
together as roommates. The gaodple cohabitating must

be current or former spousé€s.Or have an intimate
relationship.
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STALKING

* Engaging in a course of conduct directedrat aspecific person
that would cause a reasonable person tg —~

= Fear for the person’s safety or thé&gatety of others; or
= Suffer substantial emotional«iStress.

» Forthe purposes of this defigition:

= Course of conduct means two or more acts, including, but
not limited to, actssid Which the stalker directly, indirectly,
or through thir@ parties, by any action, method, device, or
means, follo¥s, monitors, observes, surveils, threatens, or
communidaties to or about a person, or interferes with a
person’s\oroperty.
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STALKING (CONT.)

= Reasonable person means a reasonable.person under
similar circumstances and with similaridentities to the
Complainant.

= Substantial emotional distre$: imeans significant
mental suffering or anguishthat may but does not
necessarily require meditator other professional
treatment or counseling

= The TIX regulations insjst this definition not be interpreted
to violate First Amendment.
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= Retaliation %
: o)

OTHER POLICY Q}Q’
DEFINITIONS é
\X




RETALIATION - REGULATION DEFINITION

§ 106.71 Retaliation

" Retaliation prohibited. No Recipient«orother person may
intimidate, threaten, coerce, or disefiminate against any
individual for the purpose of inteitering with any right or
privilege secured by Title IX@r this part, or because the
individual has made a regaitor complaint, testified,
assisted, or participated of refused to participate in any
manner in an investigation, proceeding, or hearing under
this part...
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RETALIATION - REGULATION DEFINITION

(Cont.)...Intimidation, threats, coercian. or
discrimination, including charges against an individual
for code of conduct violations that@o not involve sex
discrimination or sexual harassrént, but arise out of
the same facts or circumstances as a report or
complaint of sex discrimifiation, or a report or formal
complaint of sexual hatzassment, for the purpose of
interfering with anydright or privilege secured by Title IX
or this part, constitutes retaliation.
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RETALIATION

§ 106.71 Retaliation.

* The Recipient must keep confidential the'identity of any
individual who has made a report.s 2omplaint of sex
discrimination, including any inidividual who has made a
report or filed a formal comgiaint of sexual harassment,
any Complainant, any inaiw/idtual who has been reported to
be the perpetrator of sex ¢iscrimination, any Respondent,
and any witness, except as may be permitted by the FERPA
statute, 20 U.S.C\¥232g, or FERPA regulations, 34 CFR part
99, or as required by law, or to carry out the purposes of 34
CFR part 166y-including the conduct of any investigation,
hearing, oiudicial proceeding arising thereunder...
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RETALIATION

(Cont.)...Complaints alleging retaliation may ©e filed according
to the grievance procedures for sex discripfigation required to
be adopted under § 106.8(c).

= Specific circumstances.

(1) The exercise of rights proteci€d@wnder the First Amendment
does not constitute retaliatiobyohibited under paragraph (a)
of this section.

(2) Charging an individygl with a code of conduct violation for
making a materially false statement in bad faith in the course of
a grievance procegding under this part does not constitute
retaliation prohibited under paragraph (a) of this section,
provided, howveeVer, that a determination regarding
responsibilitys-alone, is not sufficient to conclude that any party
made a materially false statement in bad faith.
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ATIXA MODEL DEFINITIONS:

SEXUAL EXPLOITATION

Sexual Exploitation (non-Title IX sexual haraszment)

= Occurs when one person takes non-consénstial or abusive
sexual advantage of another for their €y enefit or for the
benefit of anyone other than the p&rson being exploited, and

that conduct does not otherwise ¢onstitute one of other sexual
harassment offenses.

» Examples of sexual expdoltation include, but are not limited to:

= Sexual voyeurism\(suich as observing or allowing others to
observe a persorsundressing or using the bathroom or
engaging ifisexual acts, without the consent of the person
being abearved)

= Invasion of sexual privacy (e.g., doxxing)
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ATIXA MODEL DEFINITIONS:

SEXUAL EXPLOITATION (CONT.)

= Examples (continued):

= Knowingly making an unwelcome disclosure of (or
threatening to disclose) an individual‘s gexual orientation,
gender identity, or gender express$ion

= Taking pictures, video, or audio Yecording of anotherin a
sexual act, or in any other sexwally related activity when
there is a reasonable exgéctation of privacy during the
activity, without theconsént of all involved in the activity; or
exceeding the boyfidaries of consent (such as allowing
another persontfo riide in a closet and observe sexual
activity; or ¢isseminating sexual pictures without the
photographed person’s consent), including the making or
postinggirnon-consensual pornography

= Prostituting another person
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ATIXA MODEL DEFINITIONS:

SEXUAL EXPLOITATION (CONT.)

= Examples (continued):

= Engaging in sexual activity with ancther person while
knowingly infected with humandpariunodeficiency virus
(HIV) or a sexually transmitted)disease (STD) or infection
(STI), without informing th&\gther person of the virus,
disease, or infection

* Misappropriation of.arather person’s identity on apps,
websites, or otherVenues designed for dating or sexual
connections (€.g.;spoofing)

= Forcing a p€rson to take an action against that person’s
will by thieztening to show, post, or share information,
video, audio, or an image that depicts the person’s
nudity or sexual activity
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ATIXA MODEL DEFINITIONS:

SEXUAL EXPLOITATION (CONT.)

= Examples (continued):
= Knowingly soliciting a minor for sexuatractivity
» Engaging in sex trafficking
= Knowingly creating, possessing;or disseminating child
pornography
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= Force %
o Incapacit&\O

- Cons%‘tb
CONSENT Q}
CONSTRUCT A
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CONSENT

* Informed, knowing, and voluntary (freelygiven)
» Active (not passive)

= Creates mutually understandablg pefmission regarding
the conditions of sexual activity

= No means no, but nothing.alsé means no. Silence and
passivity do not equal.cohsent.

= Given immediatelylorior to or contemporaneously with the
sexual or intimat&lactivity

= Consent cari bie withdrawn at any time, so long as itis
clearly cofimhunicated verbally or non-verbally
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CONSENT (CONT.)

*= Cannot be obtained by use of:
* Physical force, threats, intimidatior, 0¥ coercion

= Cannot be given by someone knowiito be — or who
should be known to be — mentaidyor physically
incapacitated
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OVERVIEW OF THE THREE QUESTIONS

1. Was force used by the Respondent to oktain sexual or
Intimate access?

2. Was the Complainant incapacitated?
a. Ifso, did the Respondegt™kfiow, or

b. Should the Respondérry have known that the
Complainant wasdngapacitated?

Note: The intoxication oftha Respondent can not be used as a reason
they did not Xnevwi of the Complainant’s incapacity.

3. What clearmioxds or actions by the Complainant gave the
ResponderitHermission for each specific sexual or
intimate act that took place as it took place?
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NAVIGATING
FIRST
AMENDMENT
PROTECTIONS
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NAVIGATING FIRST AMENDMENT PROTECTIONS

“Congress shall make no law...abridging
the freedom of speech..””’

* The ED reaffirms First Amendmentrbtections in the Title
IX Regulations

* Animportant concern for alpublic institutions and any
private campuses impacted by state law and constitutions
(e.g., California and New-Jersey)

* |Impacts policy la@gtiage regarding expression
= Pay heed t6vagueness and over-breadth concerns
= Avoid inso#porating “intent” or “purpose” language
* |ncorporate appropriate standard for context
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NAVIGATING FIRST AMENDMENT PROTECTIONS

(CONT.)

" |ssues to consider:
* Time, place, and manner
= Open forum, limited open forunt/and closed forum
» Confluence with academic fxeéaom (faculty)
* Unprotected speech
- Incitement of disrufitiph and breach of peace
- Defamation
— True threat
— Obscenity’
* Qutsidesneakers
* Hate speech
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OVERSIGHT AND CGORDINATING
PROMPT & EQUITABLE GRIEVANCE
PROCEDURES

* The Process

= Promptness

= Equity

= Clery Act: VA'WA Section 304




THE PROCESS

« Complaintor
Notice to TIXC

complaint
« Jurisdiction
e Dismissal?

« Policy violation
implicated?

« Emergency
removal?

« ReinstatementAo
another affocess?

e Inforimal™®r
formaal
resolution?
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Following a formal « Notice to Parties

Formal Investigation &

Report
« Deterfqination « Standing?
« Identification of 4s\Gross-  Vacate?
witnesses eXamination
« Remand?
« Interview « Sanction?
scheduliife « Substitute?
y « Remedies
« Evidence
cqllecdiOn

wReport drafted

« Evidence &
report shared

« Investigation
report finalized
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PROMPTNESS

* Reasonably prompt timeframes for the cQaclusion of the
grievance process, including reasonablyyrompt
timeframes for filing and resolving@apis€als

= Concurrent law enforcement intgstigation does not relieve
the burden of the institutionto investigate

= Temporary delays for “g&oil ‘cause” and with written
notice of the delay tofparties
= Complexity of the.investigation
= Concurrentaw enforcement investigation with time-
dependeft release of evidence (we recommend a one-
to two-week delay)

= Delays for administrative needs are insufficient
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OVERSIGHT AND COORDINATING PROMPT AND

EQUITABLE GRIEVANCE PROCEDURES

= |nstitutions are required to make a “good faith effort” to
resolve allegations promptly

» 60 days to resolution is a good gUigE; varies based on
situation

= What about breaks?

» Pending criminal or civitactions are not reasons for
lengthy delays

- Injunctions?
= What about detays by the Complainant?
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OVERSIGHT AND COORDINATING PROMPT AND

EQUITABLE GRIEVANCE PROCEDURES (CONT.)

= The grievance process must be conductegadcording to
the timelines in the Recipient’s policy

= Policy wording: Use “reasonabl&2<tays at the discretion
of the Title IXadministrator,’Jaarring exigent
circumstances,” etc.

* Document all delays/extérision and rationale therefore

= e.g., unresponsivedilncooperative parties, criminal
investigation, hdligays, etc.

= Periodically ugdate the parties throughout the process
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EQUALITY
requires a level playing field
that doesn’t yet exist

JUSTICE
eliminates systemic barriers

IAIDA  ©2022 Association of Title IX Administrators

The journey
starts by
asking
those
affected
how they/~
see and-are
im ed
the
Qnditions,
rules, and

resources.

N

EQUITY
acknowledges systemic
impediments with targeted fixes

AGENCY
individuals know that access
is their right

Adapted from Pittman, Karen (2018). Changing the Odds Together.



EQUITY REQUIREMENTS

= Various forms of notice — policies and procedures,
investigation, hearing, outcome (findingand sanction), etc.

= Notification of outcomes to partigspermitted by FERPA
and required by Clery (outco«=and sanctions)

= Title IX rules in conflict with RERPA
= [N WRITING!

= Opportunities to present witnesses and provide evidence
= Ability to discusséiheallegations without restriction

= Ability to inspect and review evidence and investigation
report

* Provide the same rights for an Advisor
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EQUITY REQUIREMENTS (CONT.)

* |mpartial Investigators, investigation, hearing, and
Decision-makers

= Remedies

= All parties entitled to appeal
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CLERY: VAWA SECTION 304 (2013)

» |nstitutional disciplinary procedures shall €provide a
prompt, fair, and impartial process frotnthe initial
investigation to the final result.”

= Accuser and accused are enti{l2¢ to the same
opportunities to have a stipport person/Advisor of
their choice at any prodeeding or related meeting.
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CLERY: VAWA SECTION 304 (CONT.)

= Accuser and accused must be simultaneously informed
in writing of:
- The outcome that arises from@n dllegation of Dating
Violence, Domestic Violeneel-Sexual Assault, Stalking
* Outcome =Findingssanction, and rationale
- The institution’s precadures for appeal

- Any change to th@results that occurs prior to the time
that such resuits)become final

— When such résults become final
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EQUITY CONCERNS

= Participants/stakeholders believe “equity’="equality”

* |nstitutional policies and procedures.thiat are
constituency-based and thereby prilege certain groups
more than others (e.g., faculty, Stat, or students)

= Widely disparate proceduresto remedy different forms of
discrimination (e.g., racé, religion, disability, sex/gender)

» Ensuring that remegai<s are equitable (in addition to
resolution procedses)

» Contact restrictions on the parties that are too broad or
punitive
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EQUITY CONCERNS (CONT.)

» Appeal processes, or other processes, where/only one
party is entitled to participate

= Conflicts among federal regulations/guidance and state
laws or education codes
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COORDINATING OVERLAPS

Potential Processes

Title IXAnd TitlaVIi

One Policy, Twa Processes

Internships, Sxternships, Rotations, and Residencies




COORDINATING THE OVERLAP OF VARIOUS

GRIEVANCE PROCESSES

* The Title IX Coordinator must coordinate.across multiple
constituency groups and procedures as hecessary

= Potential processes:

ATDA  ©2022Ass

Generalized sexual harassmyertprocedures

General student grievande-procedures

Faculty and Employeé glievance procedures

Student conduct/discipline process

Faculty and Eripreyee discipline processes

Academic apoeal process

Athletic:qezartment polices/processes and “team rules”
Collective bargaining agreements
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TITLE IXAND TITLE VII

* Must understand distinctions between Title IXand Title VI
in responding and investigating
= Must be familiar with all potential grecésses
= Employee Grievance
= Faculty Grievance
» Student Conduct
» Code of Ethics, Behavitfal Standards, etc.

= Must have the ability ¥ merge/combine/pick the
investigatory anddiearing processes and explain these to
the parties

= e.g., thenGifference between a student-employee and an
employee-student
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ONE POLICY, TWO PROCESSES (1P2P)

= Acommunity-based policy that addresses\all forms of
harassment, discrimination, and sexual misconduct
applicable to all members of the ingiitdtion community
promotes equity, minimizes copiusion, and supports
institutional mission
= Provides easier training¥oeus

= Allows for commonalityin documentation and
Investigation
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JURISDICTION ANALYSIS

= Who is the Complainant?
» Student/Employee/Non-Affiliate

= Who is the Respondent?
» Student/Employee/Non-Affiliate

= “Where” did the conduct Qecur?
= Consider:
- Campus
- Program
— Context
- In-pregram effect
- In or outside the U.S.
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MULTI-JURISDICTIONAL SETTINGS

= Common settings within healthcare and mediical
education programs that have overlapping jurisdiction.

SCHOOL

HOCEPITAL/CLINIC

I I | I | | | v au | I | |

l
|
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PRIVATE/INDEPENDENT
EMPLOYER

Student taking a
required class led by a
school employee.
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MULTI-JURISDICTIONAL SETTINGS

= Common settings within healthcare and mediical
education programs that have overlapping jurisdiction.

SCHOOL

HOCEPITAL/CLINIC

I I | I | | | v au | I | |

l
|
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PRIVATE/INDEPENDENT
EMPLOYER

Student fulfilling
clinical component of
aclassled by a
clinician employed by
the hospital/clinic.
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MULTI-JURISDICTIONAL SETTINGS

= Common settings within healthcare and mediical
education programs that have overlapping jurisdiction.

SCnlO0L PRIVATE/INDEPENDENT

: EMPLOYER

Il N I IS S B v

HOSPITAL/CLIN{C

« Studentata
conference with other
students from other
medical schools.

“.UNFERENCE
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MULTI-JURISDICTIONAL SETTINGS

= Common settings within healthcare and mediical
education programs that have overlapping jurisdiction.

l
|

SCHOOL PRIVATE/INDEPENDENT
EMPLOYER

I I | I | | | v au | I | |

e Studentinan
externship experience
HCEPITAL/CLINIC with a private
practitioner over
summer break.
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MULTI-JURISDICTIONAL SETTINGS

= Common settings within healthcare and mediical
education programs that have overlapping jurisdiction.

SCHOOL

HOCEPITAL/CLINIC

I I | I | | | v au | I | |

l
|
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PRIVATE/INDEPENDENT
EMPLOYER

Student in a rotation
with a hospital
department.
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MULTI-JURISDICTIONAL SETTINGS

= Common settings within healthcare and mediical
education programs that have overlapping jurisdiction.

SCHOOL

HOCEPITAL/CLINIC

l
|

v au | I | |
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PRIVATE/INDEPENDENT
EMPLOYER

Studentin an
internship with a
volunteer school
preceptor.
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MULTI-JURISDICTIONAL SETTINGS

= Common settings within healthcare and mediical
education programs that have overlapping jurisdiction.

SCHOOL

Il N I IS S B v

HOSPITAL/CLIN{C

“.UNFERENCE
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PRIVATE/INDEPENDENT
EMPLOYER

Student at a
conference as a
member of a
Registered Student
Organization.
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JURISDICTION ANALYSIS (CONT.)

= Aretheyina program or activity?
= Participating in/attempting to participate in
educational program or not

* Including the employment ei@fnents of an educational
program

* Does Part 106.30 apply?

" i.e., the definitionsieg~offenses covered by the 2020 Title
IX regulations
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PREGNANCY & TITLE IX

June 2007 “Dear Collergue Letter”

June 2013 DCL on P<{egiiant and Parenting Students
Regulatory Langzage

Case Discussion




THE OCR, TITLE IX, AND PREGNANCY

= Admissions " Academics
= Registration

= CourseWwork accommodation
apaompletion

= On-campus
residential
facilities

. = Faihloyment
= Extracurricular R0y

activities ® Hiring
= Benefits and bonuses

= Leave and job protection upon
return from leave

= Health insurance
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THE OCR, TITLE IX, AND PREGNANCY (CONT.)

June 25,2007 “Dear Colleague Letter”

= Affirms the application of the pregnancy-related portions
of the regulations to athletic depaf&ents and

summarized a school’s obligatisis-to pregnant student-
athletes

* The June 25,2007 DCL atsoincludes:

* |Information on ho@/te develop programs to support
these students

= An overviewof'students’ rights under Title IX

* Guidancg©n how to submita complaintif an individual
feels theierights are not being met
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THE OCR, TITLE IX, AND PREGNANCY (CONT.)

June 25,2007 “Dear Colleague Letter”

= Although the pamphlet is focused on.secondary education,
the DCL states that “legal principles(@pply to all recipients

of federal financial assistance,i¢rading postsecondary
education.”
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PREGNANCY & TITLE IX

June 25,2013 “Dear Colleague Letter”

Guidance on Supporting the Academic Success &r Reegnant and
Parenting Students

= Educators must ensure pregnar©and parenting students
are not discriminated against

= Educators must ensure tiiat\oregnant and parenting
students are fully supported in preparation for
graduation and cafegis

= Secondary schooladministrators, teachers, counselors,
and parents/must be well-educated on the rights of
pregnanteid parenting students as provided under Title
X
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PREGNANCY & TITLE IX:

REGULATORY LANGUAGE

Pregnancy and related conditions:

= “ARecipient shall not discriminate against any student or
exclude any student from its educatign program or
activity, including any class or édracurricular activity, on
the basis of such student's ptegnancy, childbirth, false
pregnancy, terminatioreipregnancy or recovery
therefrom, unless the-student requests voluntarily to
participate in a separate portion of the program or activity
of the recipient.”84 C.F.R. § 106.40)
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PREGNANCY & TITLE IX:

REGULATORY LANGUAGE

Physician Certification

= “ARecipient may require such a student tg obtain the
certification of a physician that thestdolent is physically and
emotionally able to continue parti€itzation in the normal
education program or activityso_ leng as such a certification is
required of all students foi~otiier physical or emotional
conditions requiring thg atlention of a physician.” (34 C.F.R.
§ 106.40)

* “Thus, for examyile, a student who has been hospitalized for
childbirth paust not be required to submit a medical
certificatete’return to school if a certificate is not required of
students'who have been hospitalized for other conditions.”
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PREGNANCY & TITLE IX:

REGULATORY LANGUAGE

Pregnancy as a Temporary Disability

= “ARecipient shall treat pregnancy, childbirth, false
pregnancy, termination of pregnaticy} and recovery
therefrom in the same mannet\aind under the same
policies as any other tempaorary disability with respect
to any medical or hospitarenefit, service, plan, or policy
which such recipient a@dministers, operates, offers, or
participates in with/fespect to students admitted to the
recipient's educdtional program or activity.”
(34 C.F.R. § 106:40)
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PREGNANCY & TITLE IX:

REGULATORY LANGUAGE

Leave Policies

* “In the case of a Recipient which does not maintain a leave
policy forits students, or in the case9f a student who does
not otherwise qualify for leaveGrawer such a policy, a
recipient shall treat pregnargty, childbirth, false pregnancy,
termination of pregnancgy;«and recovery therefrom as a
justification for a leawe of absence for so long a period
of time as is deemgd,imedically necessary by the
student's physic¢ian, at the conclusion of which the
student shallbe reinstated to the status which she held
when the i¢ave began.” (34 C.F.R. § 106.40)
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PREGNANCY & TITLE IX:

OCR GUIDANCE

Doctor’s Note to Participate

= “Schools cannot require a pregnant student to produce
a doctor’s note in order to stay inée¢hool or participate
in activities, including intersch@dastic sports, unless the
same requirement to obtaina.aoctor’s note applies to all
students being treated hy-a\doctor.” (34 C.F.R. § 106.40)

= “Thatis, schools canifigtreat a pregnant student
differently from other/students being cared for by a doctor,
even when a student is in the later stages of pregnancy;
schools shatid not presume that a pregnant student is
unable teattend school or participate in school
activities.”
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PREGNANCY & TITLE IX:

OCR GUIDANCE

Doctor’s Note to Participate (Cont.)

= “When the student returns to school, she must be reinstated to
the status she held when the leave began, which should include
giving her the opportunity to make’un‘any work missed.”

= “Aschool may offer the studertalternatives to making up
missed work, such as:

= Retaking a semester
= Taking partin an ¢niifie course credit recovery program

= Allowing the student additional time in a program to
continue atife same pace and finish at a later date,
especialbyafter longer periods of leave

* The student'should be allowed to choose how to make up the
work.”
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PREGNANCY & TITLE IX:

EXCUSED ABSENCES AND MEDICAL LEAVES

* Teachers and faculty must understand that they are
required to excuse absences/medical ieaves as determined
by the Title IX Coordinator

= May not refuse to allow workdaise submitted after
deadline if missed due tograghancy or childbirth

= |f grading is based in parorirclass participation or
attendance, student miust’be given an opportunity to

make those pointsup) if missed, due to pregnancy or
childbirth
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PREGNANCY & TITLE IX: HARASSMENT

PROTECTIONS

» Recipients must protect pregnant students.from
harassment based on sex

* Thisincludes harassment becauSe,ot pregnancy or
pregnancy-related conditions

* Conduct thatis sufficiently §exere, pervasive, and
objectively offensive is piORibited and must be addressed
under the Recipient’sSexual harassment adjudication
process. Conduct canyinclude:

= Sexual comments or jokes about student’s pregnancy
= Sexually-¢rarged named calling

= Spreadirg rumors about sexual activity

= Sexual propositions or gestures
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PREGNANCY & TITLE IX:

POLICY AND PROCEDURE REQUIREMENTS

= Develop and annually distribute a policywrohibiting sex
discrimination that includes prohibited discrimination
against pregnant and parenting stutents

= Adopt and publish grievance precedures for students to
file a complaint of sex discrighination that includes
discrimination related to/pfegnancy or parental status

= Students and employeés should be aware that the Title IX
Coordinator also halds the responsibility of overseeing
complaints of gisCrimination against pregnant and
parenting stddents
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ADDITIONAL SPECIAL ISSUES TO ADDRESS

= Nursing rooms, mothers’ lounges, etc.

* Labs, chemicals, exposure to diseases, ¢tc.
= Reasonable restrictions for healthvand safety (as

deemed by a physician) areqo€rmitted
= Standing, lifting, walkingsshitt-length requirements
= Cohort programs

= Licensure requiréments
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PREGNANCY CASE DISCUSSION




PREGNANCY CASE DISCUSSION:

HEALTHCARE EDUCATION

Janetis seven months pregnant and has+tadran easy
pregnancy. She’s in the Allied Health Rragram for EMT. In
this cohort program, clinical/experiggtial placements only
occur during the spring term. Jaget1s scheduled to graduate
next December. The paramedizprogram to which she’s been
assigned won’t allow her tg participate on their ambulance
runs because of her pregriiancy. She needs to complete this
program this term.

What will you suggest?

IATDA  ©2022 Association of Title IX Administrators 140



POINT PERSON FOR REPORTS AND
COMPLAINTS

Notice, Reporting..& Confidentiality
Initial Assessment

Supportive Measu res
Mandatory&Liscretionary Dismissals
Emergency Removal




POINT PERSON FOR REPORTS AND

COMPLAINTS

= The Title IX Coordinator will be the individual degignated to
ensure the Title IX protocol is implemented“and therefore
should be the individual to whom all cerinniaints or notice
related to sex/gender harassment, missonduct, and
discrimination should be directe«

* Contactinformation for Title4X Coordinator must be
included on website ang 1y all handbooks/catalogs given to
applicants for admissipn and employment, students,
employees, and ufigNs

* Recipient may Gédsignate multiple portals for receipt of
information’(&.g., Deputy Coordinators)

- All empreyees are expected to report notice and
compruaints to the Title IX Coordinator
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COORDINATION WITH LAW ENFORCEMENT

* Law enforcement information sharing:

= The Title IX Coordinator should establistia reporting and

information-sharing structure with\Reripient law
enforcement.

- May wish to have a formal Mégtorandum of Understanding
(MOU)

= All Recipient law enforcenyent officers (whether sworn or

public safety/security) ave/considered “officials with

authority” and have®aiobligation to report to the Title IX
Coordinator

* |nstitutions withtsworn law enforcement officers may need to
negotiate timimg and information-sharing based on the law

enforcement’'s role with criminal investigations and state
laws
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POINT PERSON FOR REPORTS AND

COMPLAINTS

= The Title IX Coordinator must ensure the institutron is promptly
engaging in:
* |nitiation of the initial assessment

* Implementation of response tostop the alleged
harassment/discrimination

= Provision of supportive medsures to the parties

* Provision of informatiorinabout how to make a formal
complaint
= Action to reasomably prevent the recurrence

» The Title IX Cogrdinator must coordinate all of these steps,
often across adrninistrative processes and institutional silos

* Importance'of a centralized database
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= Noticeto thel@tution
" Mandatop& orters

NOTICE, " Clery@)pus Security

REPORTING, & Authiarities

CONFIDENTIALITY : itional Reporting
\Caequirements

Q

» Privileged, Confidential &
Private
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NOTICE TO THE INSTITUTION

= “Actual Knowledge” is defined as a reporibeing received
by:
= The TIX Coordinator; or
= Any official who has authoritf te‘institute corrective

measures on behalf of the-Recipient (Often called
“Officials With Authority Aot “OWA”)

* Thisis only the standdyd.for when OCR would deem a
higher education jristitution to have received actual notice
AND MUST investigate; it is the bare minimum requirement

= What if ReCipient receives notice in some other way?

= Other tgpes of liability may still exist for failure to act
with constructive notice (e.g., tort)
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MANDATORY REPORTERS

= ATIXA recommends that all employees™ repOit Tecause this:

» Enables institution to best support those who have
experienced harassment or discrirdiation

= Better enables tracking pattesns
* Ensures information gets t&-ihose trained to respond

= Provides for simpler, uni¥orm, and universal training and
Reporting mechanisigs

- Institutions rdustensure that all employees are trained
regarding/their obligation to report harassment to
appropkiale administrators as mandatory reporters

*Can still have a small set of designated, trained employees who are not “mandatory reporters”
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THE CLERY ACT:

CAMPUS SECURITY AUTHORITY (CSA)

CSA mandatory reporting:

* Four-part definition of a CSA noted in the*Clery Act
Appendix for FSA Handbook

= CSAs must share all reports ofany allegations that would
fall into the Clery crime catégories, made to them in their

capacity as a CSA, to their mstitutional chief CSA (typically
campus police)

» Does not includedndifect notification: classroom
discussions, o¥erhearing something in the hallway,
speeches (elg.) Take-Back-The-Night events), etc.
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CSAVS. MANDATORY REPORTER

= Mandatory Reporter under Title IX is a breader/more
encompassing designation.

= All CSAs are Mandatory Reportersy;iaut not all Mandatory
Reporters are CSAs.
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OTHER LAWS THAT DETAIL REPORTING

REQUIREMENTS

= Supervisors and Managers (per Title V)

* Mandated to report harassment or @ther misconduct of
which they are aware.

* Abuse or Suspected Abuse of MIw0Ts

» All employees are requiréato report abuse or suspected
abuse of minors conséstent with state law. This
generally includesdipamediately reporting to law
enforcement and to the state’s child welfare agency.

= Additional state reporting requirements (e.g., elder abuse
and felony.repprting)

IATDA  ©2022 Association of Title IX Administrators 150



PRIVILEGE VS. CONFIDENTIALITY VS. PRIVACY

Privilege
* Granted by laws and professional ethics

» Attorneys, licensed professional,celvriselors, medical
professionals, pastoral counsgiots

= To have privilege, thesedrdividuals must be:
- Acting in the capacity,sor which they are employed,
- Acting within the&cCope of their license, and
- Receive thedisciosure during the scope of that
employrriant
= Key excaption is child abuse reporting
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PRIVILEGE VS. CONFIDENTIALITY VS. PRIVACY

Confidentiality
= Designated by the institution

* Do not have to report harassment or«QiSgrimination of which
they become aware

= Allows for provision of serviceS-and support without concern of
reporting

= Examples: Victim advadates/sexual assault-related services,
gender-based resaurce/centers, Advisors during resolution
processes, ombudspersons

= Must still follow)state reporting laws

ATIXA recommends confidential employees report aggregate, non-
identifiable data for Clery and Title IX statistical purposes
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PRIVILEGE VS. CONFIDENTIALITY VS. PRIVACY

Privacy

* Anyone who does not meet the institution’s definition of a
“Mandatory Reporter” can maintai/privacy.

= |f using the OWA standard, tn€nnotice to those deemed
“Private” does not constifite “Actual Knowledge” for

OCR enforcement.
= May report incidentsidthout identifying the parties

= Common Exampies: Administrative Assistants, Non-
supervisory employees

= Must stillfeilow state reporting laws

IATDA  ©2022 Association of Title IX Administrators 153



= Title IX Coordi@r’s Role

= Reportvs al Complaint
- Requ%@or Confidentiality
INITIAL - ,S@rtiveMeasures
ASSESSMENT Ojl ndatory and Permissive
Q\ Dismissal

= Emergency Removal

= Timely Warning & Emergency
Notification

= Notice to the Parties
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INITIAL ASSESSMENT

Upon receipt of notice, the TIXC should be\responsible for
conducting an initial assessment to detexmine the
following:

Has there been a formal complaiat?

Does the TIXC need to sign/ifitiate a formal complaint?
Does the alleged conduct meet the required definitions?
Does jurisdiction exisi?

Can/should Recipient remedy informally or without
discipline?

Mandatoryiliscretionary dismissal considerations

If dismissed, does an alternate policy/process apply?

IATDA  ©2022 Association of Title IX Administrators 155



INITIAL ASSESSMENT (CONT.)

= |f proceeding under Title IX:
= Establish basis of investigation:
- Incident or pattern, and/or clitrate/culture
= Establish a preliminary timeligetor the investigation

* |f no formal action, documerOhow Recipient’s response
was not deliberately indifferent

= Responding to anopaytiaous reports:
= Determine if a%¢end or pattern may be apparent
= Canyou idantify parties?
* Duty teattempt some form of remedial response, even
to an anonymous report
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REPORT VS. COMPLAINT

» Distinguish between a “report” and a “formal tornplaint”

= Upon receiving a “report” (either from thewwdould-be
Complainant or a third party):

» Reach out and provide supporis

= Provide supportive and interimimeasures to the person
alleged to have experiensad<ne harassment. May also offer

to the would-be Respontent.
» Explain process torméke a formal complaint.

- Must be in wilting and signed by the Complainant but can
be made ifhany format (on paper or electronic) and made

at any time
- Also expiain option to report to law enforcement (VAWA

requirement)
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REPORT VS. COMPLAINT (CONT.)

= Upon receiving a “formal complaint:”
= Conduct initial assessment to determine jurisdiction

» Triggers obligation to follow “grievance process”
including investigation and easing
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FORMAL COMPLAINT

Formal Complaint
= Document or electronic submission

* Filed by Complainant or signed by 4% Coordinator
= TIXC does not become a partiyvte the complaint

= Alleging sexual harassment
= Requesting an investigation

= Complainant must e participating or attempting to
participate in thelReTipient’s education program or activity
at the time of filing

= |nitiates maiaatory grievance process (investigation and
hearing)
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REQUESTS FOR CONFIDENTIALITY

If a Complainant requests confidentiality and;or'does not want
the institution to investigate:

= The Complainant should be notified gtiie following:

» The process will still be availabte/te them, regardless of how
long they wait
* Theinstitution can provide ¥esources and supportive

measures to limit th& affect of the behavior on the
Complainant

= |finformatiop isarought to the attention of the institution
that may involve a threat to the community, the institution
may bedaxCed to proceed with an investigation, but that the
Complainant will be notified of this process
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REQUESTS FOR CONFIDENTIALITY (CONT.)

* The institution’s responsive action/reryedial abilities
may be limited based on the level of Cenfidentiality or
privacy requested by the Complginant

= Privacy cannot be guaranteed ifidoing so would
jeopardize the safety of the €®omplainant or others

* Only those with a need<taxnow will be informed

» |f the Respondent ispn‘€mployee, the institution may
need to proceed@ye to Title VII
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REQUESTS FOR CONFIDENTIALITY (CONT.)

* Theinstitution should take all reasonable'stéps to respond
consistent with the Complainant’s regiest

* Provided that doing so does notBrevent the Recipient
from responding effectively ahdpreventing the
harassment of other studehts or the Complainant

» Usethe PPTVWM analysigtordetermine whether to honor a
Complainant’s requegbfor confidentiality

» Proceeding witheuea/Complainant’s participation has due
process impligations for the Respondent
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PPTVWM

* Title IXCoordinator may need to file a forthal complaint if
any of the following are present:

= PPTVWM
— Pattern
- Predation
- Threat
- Violence/Weapaf
- Minors (will always be reported to proper authorities)
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PPTVWM (CONT.)

= Factors to consider:

= Additional complaints of sexual harassgnent involving the
same Respondent

= Whether the sexual harassmentAyas Committed by multiple
individuals

= Whether the Respondent kgs.a prior history of violence

= Whether the report reveals a pattern of behavior at a given
location or by a partigatar group

= Whether the Regpendent threatened further sexual
harassment @r vielence against the Complainant or others

= Whether gwgapon facilitated the sexual harassment
= Age of tie'Complainant (incidents involving minors will
always be reported to proper authorities)
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PPTVWM (CONT.)

= Factors to consider:

= Whether the Recipient possesses other means to obtain
relevant evidence (e.g., security<ayiferas or personnel,
or physical evidence)

» |f the Recipient proceeds, it&hould notify the Complainant
and utilize appropriate sdpportive measures to protect
them
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SUPPORTIVE MEASURES

= Provided to all parties throughout the proeess:
= Non-disciplinary, non-punitive
* |ndividualized
= Restore or preserve equal ag&gss
= Without unreasonably buteenhing other party

» Protect safety of partiésor environment, or deter sexual
harassment

» |f supportive meaSures not provided, document why not.
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COMMON SUPPORTIVE MEASURES

= Referral to counseling and/or
medical/health services

= Referral to the Employee
Assistance Program

= Visa and immigration
assistance

= Community or community
subgroup education

= Altering housing sixi}ation
(if applicable)

= Altering workarrangements
for employ&es

= Safety planning

IATDA  ©2022 Association of Title IX Administrators

Providing schobl safety
escorts

TranpSporiation assistance

@nhtact limitations (no
contact orders) between the
parties

Academic support, extensions
of deadlines, or other course-
related adjustments

Trespass or Be on the Lookout
(BOLO) orders

Emergency notifications

Increased security and
monitoring of certain areas
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MANDATORY DISMISSAL - FOUR GROUNDS

The Title IX Coordinator MUST dismiss a complaint at any time
during the investigation or hearing:

1. Ifthe conduct alleged in the formal ¢ommeiaint would not
constitute sexual harassment as defified in the Title IX
regulations even if proved, and /¢«

2. Ifthe conduct did not occur inthe Recipient’s education
program or activity, or

3. Ifthe conduct did not ggcuy against a person in the United
States, or

4. If at the time of filinga Formal Complaint, a Complainant is not
participating i or attempting to participate in the Recipient’s
education Rrogram or activity, and based on the available
informaticnythe Title IX Coordinator has determined that they
do not need to sign a Formal Complaint on behalf of the
Recipient
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DISCRETIONARY OR PERMISSIVE DISMISSAL OF

A FORMAL COMPLAINT

The TIX Coordinator MAY dismiss the complaint if at any
time prior to a determination:

= Complainant notifies the Title IX Cé&gndinator in writing
that the Complainant would liké e withdraw the formal
complaint or any allegationg-therein

= Respondentis no longerenrolled or employed by
Recipient

= Specific circumstanees prevent the Recipient from
gathering evidénce sufficient to reach a determination as
to the formdl dcomplaint or any allegations therein
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MANDATORY OR PERMISSIVE DISMISSAL OF A

FORMAL COMPLAINT

= Written notice of dismissal to parties requiced

» Dismissal (or non-dismissal) of fornval’complaint may be
appealed

Upon dismissal, the Recipiertmay institute action under
another provision ofchi2 code of conduct or other
policies. Due process 'aquirements for VAWA offenses
may be required in alternate processes.
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EMERGENCY REMOVAL

A Recipient may remove a student Respendent from the
education program or activity on an emiergency basis,
only after:

1. Undertaking an individualized satety and risk analysis

2. Determining if an immediaté threat to the physical health
or safety of any student gxetner individual arising from
the allegations of sexualfharassment justifies removal

3. Providing the Resguiident with notice and an
opportunity to {hattenge the decision immediately
following thettemoval while respecting all rights under
the Individuals with Disabilities Education Act, Section
504 of tlve-Rehabilitation Act of 1973, or the Americans
with Disabilities Act, as applicable.
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EMPLOYEE ADMINISTRATIVE LEAVE

» A Recipient may place a non-student empioyee
Respondent on administrative leave during the pendency
of a grievance process under existisigjsiocedures, without
modifying any rights provided uiider’'Section 504 of the
Rehabilitation Act of 1973 or tfie Americans with
Disabilities Act
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THE CLERY ACT: TIMELY WARNING &

EMERGENCY NOTIFICATION

* Timely Warning - notification of crimes seénarted to
campus security authorities or local [awenforcement that
are serious or pose a continuing thygat

= Emergency Notification - notitication of any significant
emergency or dangerous sitdation that poses an
immediate threat to healtiaef safety
* |ncludes both Cleryana non-Clery incidents
- Clery-based gkample: campus shooting

- Non-Clery-based examples: outbreak of
commyuficable disease, nearby gas main leak, or
Impeatling weather emergency
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NOTICE REQUIREMENTS PRIORTO

INVESTIGATION

After receiving a formal complaint, the Recipian’. must provide
the following written notice to the partieswho are known:

= Notice of the grievance process, inclu@iig any informal
resolution process

= Notice of the allegations of seXugl harassment potentially
constituting sexual harassfent, including sufficient details
known at the time and€vith sufficient time to prepare a
response before any'inizial interview, including:

* The identitieg of the parties involved in the incident, if known
* The conduct)allegedly constituting sexual harassment
» The date.and location of the alleged incident, if known
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NOTICE REQUIREMENTS PRIORTO

INVESTIGATION (CONT.)

= Astatement that the Respondent is presumeg\ndt responsible
for the alleged conduct and that a determiftation regarding
responsibility is made at the conclusion«tthe grievance
process

* Notice that the parties may haveai{Advisor of their choice, who
may be, but is not required to ge, an attorney, and may inspect
and review evidence

= Parties may inspect andieviéw evidence prior to the
completion of the inyestigation report

= Any provision franode of conduct that prohibits knowingly
making false statements or knowingly submitting false
information, (if any)

= Update notice if additional allegations will be
added/investigated
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COORDINATING iINFORMAL
RESOLUTION

= Regulations Requirernents
= Types of Informal Resolution
* |nformal Resalution Considerations




INFORMAL RESOLUTION - TITLE IX

REGULATIONS

= TheTitle IX regulations include a provision that encourages
informal resolution, and it is a worthy pra<tise, when voluntary

= |Informal resolution is not defined

» Regulations specify:

Formal complaint required

Allowed at any time prioxto a final determination at
discretion of TIXC

Voluntary, written consent of the parties

Not availableYor allegations of employee on student
harassmalt

Must still*'stop, prevent, remedy, and document response
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INFORMAL RESOLUTION

= ATIXA has framed a process for Informal,Resalution that
includes three options:

*= Aresponse based on supportivelprgasures

= Aresponse based on a Respgndent accepting
responsibility

= Aresponse based on artexhative resolution, which could
include various appioathes and facilitation of dialogue

= Alternative resolutian/approaches like mediation,
restorative practices, transformative justice, etc., are likely
to be used niore'often by colleges and universities

= ATIXA does.not endorse these approaches as better or
worse than other formal or informal approaches
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INFORMAL RESOLUTION CONSIDERATIONS

The Title IX Coordinator may look to the follevuing factors to
assess whether Informal Resolution is appfrovriate, or which
form of Informal Resolution may be mesusuccessful for the
parties:

Amenability of the parties to Inféormal Resolution

Likelihood of potential resgtetion, taking into account any
power dynamics betweeq thé parties

Motivation of the paitiep to participate
Civility of the pafties
Cleared violence risk assessment/ongoing risk analysis

Whether an'emergency removal is needed
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INFORMAL RESOLUTION CONSIDERATIONS

(CONT.)

= Skill of the Informal Resolution facilitator with the type of
complaint

= Complexity of the complaint

= Emotional investment/intelligenee of the parties
» Rationality of the parties

* Goals of the parties

» Adequate time t@/irrvest in Informal Resolution (resources,
staff, etc.)
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SUPERVISING'VESTIGATIONS

Title IX Coordinater’'s Role
When to Investigate

Who Should investigate
Role of Law tntorcement




SUPERVISING INVESTIGATIONS

The Title IX Coordinator is responsible for:

Determining extent of investigation

Appointment of Investigators

Coordination/supervision of Investigators and investigations
Investigation strategy

Assurance of supportive meagures

Timeline compliance

Providing institutidsial memory to Investigators

Training Investigators

Facilitatingthe sending of notices to the parties (e.g., Notice of
Investigation & Allegations (NOIA), Notice of Hearing)
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SUPERVISING INVESTIGATIONS (CONT.)

= Reviewing the investigation report
= Gatekeeping
= Duty to warn

» Recordkeeping of all activities
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WHEN DO YOU INVESTIGATE?

= Upon receipt of a formal complaint

= When the Coordinator deems an investigation is warranted
(and signs the formal complaint)

= Rumors, gossip, social medias@te. can be notice, but not
under the OCR regulations

» |nvestigating on these\bases is discretionary,
particularly consiqefing the regulations

= Once aformal coiplaintis filed, the duty to investigate is
absolute

* At a minisdm, an initial assessment (formerly
prelimirtary inquiry) must be completed

IATDA  ©2022 Association of Title IX Administrators 184



WHO SHOULD INVESTIGATE?

» |nvestigations of sexual harassment must he/impartial,
thorough, and reliable. Investigators must be well-
trained.

Title IX Coordinator?

Standing panel of
Investigators?

Human Resources?
Student Sepdices?
Administtators/Staff?

Faculty?
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Coaches?

Outside/External
Investigator?

NOT Legal Counsel
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SHOULD THERE BE MORE THAN ONE

INVESTIGATOR?

No specific requirement, but:

Investigation must be prompt, thorough,an¢ impartial

Investigator must collect the maximur®Zmount of relevant
information available

A pool of Investigators may helizio ensure that investigations
meet these requirements

Who investigates mayv.b< strategic to each specific complaint

Team = ability to b¥zinStorm investigation steps and lines of
questioning withwco-Investigators and co-facilitate interviews

Flexibility if #vefe is any conflict with Investigators and parties
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ROLE OF RECIPIENT LAW ENFORCEMENT

IN CIVIL RIGHTS INVESTIGATIONS

= Can Recipient law enforcement be the TitleIX investigatory
arm?

» Should it be? (not a best practicé)
» |Legal standards for criminalibwestigations are different

= Police investigations or rgports may not be
determinative of whefrernarassment occurred under
Title IXand do not ralieve the Recipient of its duty to
respond promptiyand effectively

= Establish MOUs with Recipient police and other local
enforcementand update annually

* The power of the tabletop exercise
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ELEMENTS OF AN INVESTIGATION

10 Steps

Investigation Strategy
Rights of the Farties
UnderstancingEvidence
Credibility

Investigation Report
G.A.S. Framework
Credibility

Evidence & Report Review




10 STEPS OF AN INVESTIGATION

1. Receive Notice/Complaint
2. Initial Assessment and JurisdictionDétermination

3. Establish basis for investigatiom(itiident, Pattern, and/or
Culture/Climate)

4. Notice of Investigation and Allegations (NOIA) to Parties
(“Charge”)

5. Establish investigatibn strategy

6. Formal comptehensive investigation
= Witness interviews
= Evidenee gathering
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10 STEPS OF AN INVESTIGATION (CONT.)

7. Draftinvestigation report

8. Meet with Title IX Coordinator (or legal counsel) to review
draft report and evidence

9. Provide report all evidence airectly related to the
allegations to parties and &1e@ir Advisors for inspection
and review with 10 days.for response

10. Comp
= Synt

ete final inyestigation report
nesize antvanalyze relevant evidence

= Sena

final-feport to parties for review and written

response.at least 10 days prior to hearing
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INVESTIGATION: STRATEGY IS KEY

The investigation team, in consultation witb' the Title IX
Coordinator, and/or the Deputy Coordinator, strategizes
the entire investigation. Begin witk:

= What are the undisputed facts?4Mich ones are significant
to the investigation?

= What are the facts in disgue? Which ones are significant to
the investigation?

= \Who needs to bedntefviewed?

= What should-hexthe order of the interviews?

= What eviGetice needs to be gathered?

= Timeline
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RIGHTS OF THE PARTIES DURING THE

INVESTIGATION

Complainants and Respondents have the rignt to:

Present witnesses, including fact and expert witnesses
Present inculpatory and exculpatoxy“evidence

Discuss the allegations undegt.irivestigation without
restriction

Gather and present rélevant evidence without restriction

Be accompanied%0 any related meeting or proceeding by
Advisor of theirehoice, who may be, but is not required to
be, an attoraey
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RIGHTS OF THE PARTIES DURING THE

INVESTIGATION (CONT.)

= Written notice of the date, time, locationyparticipants, and

purpose of investigation interviews qoratiher meetings, with
sufficient time to prepare

* |nspect and review directly related evidence and
Investigation report
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UNDERSTANDING EVIDENCE

*= Formal rules of evidence do not apply

= Allrelevant and reasonably available exidence must be
considered - inculpatory and excuipatory

* |f the information is considered relevant to prove or
disprove a fact at issue, it stvglld be admitted. If credible, it
should be considered.

» Evidenceis any kirig of information presented with the
intent to proverwhat took place

= Certain typ&s of'evidence may be relevant to the
credibilit’ of the party or witness, but not to the
allegatigris
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SPECIFIC EVIDENCE ISSUES UNDER THE

TITLE IXREGULATIONS

» Evidence of the Complainant’s sexual predisposition is
never relevant.

* Evidence about the Complainant’s 8xor sexual behavior is
explicitly and categorically not rélevant except for two
limited exceptions:
= Offered to prove that spaveene other than the Respondent
committed the conducialleged; or

= Concerns specificii€iGents of the Complainant’s sexual
behavior with réspéct to the Respondent and is offered to
prove conseqt

* Even if admited/introduced by the Complainant

= Does not apply to Respondent’s prior sexual behavior or
predisposition
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CREDIBILITY

= Credibility is largely a function of corrobaration and
consistency

* To assess credibility is to assess thiaektent to which an
individual’s testimony can be rélied upon to be accurate
and helpful in understanding.the complaint

* Credible is not synonymious with truthful

= Memory errors do Q@t.necessarily destroy witness
credibility, nor,does some evasion or misleading

= Refrain fronyfocusing on irrelevant inaccuracies and
Inconsistgricies
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THE INVESTIGATION REPORT

= Comprehensive document summarizing theinvestigation

= Results of interviews with parties afd witnesses
(including experts)

= Summary of other informati¢n-collected (i.e.,
information from police reports including pretext calls,
medical exams, video siuw€illance and photographs;
copies of text, emajl, aid social networking messages)

= G.A.S. Framework

= Gather evidence; Assess credibility and evidence;
SynthesiZe\areas of dispute/agreement and all
questiens asked

* The supplemental “bucket” to the report
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EVIDENCE AND REPORT REVIEW BY PARTIES

PART 1

Prior to the completion of the Investigation Report:

= Evidence directly related to allegationsyniust:
* Besentto each party and Advisss
* Beinan electronic format g Ward copy

* |nclude evidence upon whigh the Recipient does not
intend to rely

* |nclude exculpatoiivand inculpatory evidence

= After sending thelevidence, the Investigator must:
= Allow 10 d4ys, for written response
» Considewresponse prior to completion of report

Source: 34 C.F.R. § 106.45(b)(5)(vi)
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EVIDENCE AND REPORT REVIEW BY PARTIES

PART 2

At least 10 days prior to making a determinatianregarding
responsibility:

= Thefinal Investigation Report summatizing relevant evidence
must be sent:
* To each party and Advisor
" |nan electronic formatgrisard copy
» Forthe parties’ revieglw-and written response

= Best Practice: Provide the investigation report to the TIXC
and/or legal £ounsel to review for completeness prior to
being shafed,with the parties

» Evidence dixectly related to the allegations must be made
available at any hearing
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COORDINATING VFE DECISION-
MAKING STAGES

= Title IX Coordinater’s Role
= Standard of Eviderice
= Making a Determination




DECISION-MAKERS IN TITLE IX PROCESSES

= The Title IX Coordinator cannot be the Decision-maker but
may need to coordinate with Decisionsniakers:

ATDA  ©2022Ass

Coordinating hearings, Hearing®ayiel/Decision-Maker
Facilitating the sending of natiees to the parties (e.g.,
Notice of hearing, Noticeof tutcome, Notice of appeal)
Overseeing appeal prgedsses

Sanctions

Remedies

Providing institutional memory

Training Degision-makers (hearings and appeals)
Recorakeeping of all activities
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STANDARD OF EVIDENCE

= Currentindustry standard is preponderarice of the
evidence

* OCRrequires Recipients to apply eitner the preponderance
of the evidence standard or the‘aear and convincing
evidence standard

= Standard of evidence méstibe consistent for all formal
complaints of sexual ©érassment, regardless of policy or
underlying statutefy authority

= Must also appijnthe same standard of evidence for
complaints aghinst students as for complaints against
employees, Including faculty
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EVIDENTIARY STANDARDS

Insufficient N a)d Convincin
Information ¢ )~ 5

A

|

Preponderance of the Beyond a Reasonable
Evidence Doubt
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EQUITY: PREPONDERANCE STANDARD

*= The only equitable standard

= ATIXA maintains that preponderance of the evidence is the
appropriate standard

= Articulate the standard throughgutdnstitutional policy,
procedures, investigations, and:hearings

» Educate the parties and th@ir)Advisors

= Use language the comninity understands:
= 50.1%
= “More likelythan not”
* The “tipped.scale”

= Try NOT%o0 use just the term “preponderance of the
evidence” - it is not common language
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DECISION-MAKERS: MAKING A

FINDING/DETERMINATION

Review applicable institutional policies

Parse the policy

= Provide specific findings for each &ileged violation and for
each Respondent

Review the evidence and whatltshows (relevance)

Assess the credibility of evidehce and witness statements as
factual, opinion-basedfae=circumstantial

Determination whéther a policy violation occurred based on
standard of evigence

Concretely siteihe reasons for this conclusion

Move to sanctioning (if applicable)
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ENSURING COMF! .. ANCE WITH FINAL
SANCTIONS

= Sanctioning Considerations
= Assuring Compliance
= Common Sanctiens




SANCTIONING CONSIDERATIONS

= Title IX Coordinator does not issue sanctions’but oversees
the process

» Investigation alone is not sufficient{® overcome a
deliberate indifference claim

Title IX and case law require‘vésolutions which:
= STOP: bring an end to_thadiscriminatory conduct

= PREVENT: take stepsyeasonably calculated to prevent the
future reoccurreri€e of the discriminatory conduct

= REMEDY: reftgre the Complainant to their pre-deprivation
status aswsest you can
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SANCTIONING CONSIDERATIONS (CONT.)

* Tension between educational and develapmental
sanctions of student conduct processes

* There must be a nexus between thesanction(s) and the
discriminatory conduct that leg\#Gthe sanction(s)

= Engage in strategic educati¢tiand training requirements
= Conduct arisk assessmeri¥audit and mitigation process

= The OCR asserts institutions should consider impact on the
Respondent’s edlication when determining sanction(s)
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SANCTIONING CONSIDERATIONS (CONT.)

= Whatis appropriate?

Separation/expulsion? Suspension? Lésseér sanctions?

= Sanction(s) must be reasonable and wefléct the severity of the
behavior

May consider prior miscondu«ot

What is the role of precédent?

May consider attituge

May also be ed«cational (i.e., targeted to stop and prevent)
What best compensates for loss or injury to Recipient or
individuals?

Compliant with laws and regulations
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SANCTIONING CONSIDERATIONS (CONT.)

= Ensure that remedies are equitable

* Ensure that remedies are not clearly unreasénable in light of the
known circumstances

* Theinstitution may have already téken steps to protect the
Complainant(s) even before thefinat outcome of the process
(e.g., through no-contact orders))- these may be continued
post-determination

» Avoid undue delays

= Monitor for retaliatiet-and respond immediately to formal
complaints

= Review poligies)procedures, and practices regularly to ensure
they are irfgceordance with best practices and state and federal
case law
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ASSURANCE OF COMPLIANCE

WITH FINAL SANCTIONS

» Take steps to confirm and document that alksanctions were
enforced/completed
= Did the Respondent attend manda{grytraining?
* |sthe Respondent complying wit:i<the no-contact order?
= Were the necessary documgpts'placed in the Respondent’s
personnel or conduct file?
= Was the notation plaCid on the Respondent’s transcript or
personnel file?

» Possible conseglientes of a Respondent’s failure to comply with
sanctions:
* FailuretQ Comply conduct charge
= Additional sanctions imposed
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COMMON STUDENT SANCTIONS

= Warning = Online edugation

= Probation = Parent/guardian

. natifieation
= |oss of privileges watlo

¥ Alcoholand drug

= Counseling
assessment, and counseling

= Contact restrictions . . .
= Discretionary sanctions

= Residence hall relotaiion,

: : = Suspension
suspension, orexpulsion P

L. = Expulsion
* Limited acgessto campus P

= Service hours
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COMMON EMPLOYEE SANCTIONS

= Warning - verbal or written = Reductigriin pay
= Probation = Losssohannual raise

* Performance improvement/ = Bis¢yetionary sanctions

management process :
anagement proce "\Loss of supervisory or

= Training (e.g., sensitivity oversight responsibilities

training) * Paid or unpaid leave

" Counseling = Suspension

= Loss of privilegas = Termination
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COORDINATING THE APPEAL PROCESS

= Appeals
= Appeal Grounds
» Appeal Proces:




APPEALS

= Appeals are mandatory under the Title IXxRegulations

* Must offer equitable opportunity to appeal based on
determination or dismissal of any.agiegations

* Clearly communicate to parti€s
* Process to appeal
* When an appeal is recaived and opportunity to respond

= Opportunity for all zajties to support or oppose outcome

= Written decision With rationale delivered simultaneously
to the parties

» Appeal D&Cision-maker cannot have had any otherrole in
the investigation or resolution process
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APPEALS (CONT.)

= “Reasonably prompt” timeframe for producing appeal decision
*= One level of appeal is best practice
* Defined window of time to request apieal

= Short window to request an appgat
= Canalways grant an extensics If necessary

* Three mandatory grounds%onappeal; may add others
= Committee versus individtial determination preferred
= Deference to origiiéat Decision-maker

= Remand

= Document-based review
= NOT de novo
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APPEAL GROUNDS

» A Recipient must offer both parties an opportlinity to appeal a
determination regarding responsibility, apGfrom a Recipient’s
dismissal of a formal complaint or any allegations therein, on
the following bases:

* Procedural irregularity that affected the outcome of the
matter

= New evidence that was ngt reasonably available at the time
the determination regaiding responsibility or dismissal was
made, that could affégt.the outcome of the matter

» The Title IX Coordinator, Investigator(s), or Decision-maker(s)
had a conflict oiinterest or bias for or against complainants
or respondents generally or the individual complainant or
respondeit that affected the outcome of the matter

= May add additional grounds provided they are made available
on an equitable basis
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APPEAL PROCESS

Accepted Remand

Request for Sanction
Appeal Adjusted
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GENERAL TITLE IX COMPLIANCE
OVERSIGHT

= Stop, Prevent, & Remady

= Athletics Gender.EgGuity

= Assessing Commnliance

= Recordkeeping & Documentation




ENSURING COMPLIANCE WITH REQUIREMENTS

TO STOP, PREVENT, REMEDY

Stop The Discriminatory Conduct:

* Take timely steps to identify and implement appropriate
supportive measures for the parties

* Confirm and document that the'@ppropriate supportive
measures were implementgenfFor example:

= Was the student provided alternative housing?

* Was the employeerovided an alternate
supervisor/warksassignment/workspace?

= Was the stu@ent assigned to a different seat or class?

= Was counseling made available?

= Was a ne-contact order issued?
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ENSURING COMPLIANCE WITH REQUIREMENTS

TO STOP, PREVENT, REMEDY

Stop The Discriminatory Conduct (Cont.):

= Regularly re-evaluate the need for anycontinuing
supportive measures (particularly éien emergency
removal is implemented)

» Enforce any violations (e.g,,tag contact order)

* Make sure the parties kntw they should report any
difficulties with measidés provided
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ENSURING COMPLIANCE WITH REQUIREMENTS

TO STOP, PREVENT, REMEDY

Prevent Recurrence:

Identify patterns and systemic problems

Issue school/campus-wide policyStalements,
informational campaigns, and &tiher messages that
harassment and assault willxiot be tolerated

Provide regular training gmsex/gender-based misconduct
for students and emplayeés

Conduct periodic,surveys of campus climate

Establish a system*for monitoring future incidents and
patterns

Provide teghnical assistance to school/campus law
enforcement on Title IXcompliance
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ENSURING COMPLIANCE WITH REQUIREMENTS

TO STOP, PREVENT, REMEDY

Prevent Recurrence (Cont.):
= Consider the effect of educational sane¢tions

* The potential next Complainantiswetentially both a Title
IXand negligence concern
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ENSURING COMPLIANCE WITH REQUIREMENTS

TO STOP, PREVENT, REMEDY

Remedy the Effects:

= Designed to make Complainant wholeand return them to
the pre-deprivation status

* Take timely steps to confirm addé.document that the
appropriate remedies weretriplemented

= Make sure the Complainaoic knows that they should report
any difficulties obtainiQg the remedies and any
subsequent haragstént

= Determine whatly if any, remedies may need to be provided
to the Reciplenit community as a whole
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ASSESSING COMPLIANCE

= Active, internal reviews/audits/assessmeqts
= Reporting and resolution processes
» Policies and procedures up-to-g2te and compliant
= Athletics
= Training content and reqiements
* Policy and non-discrifiipation notice dissemination
= Materials, websitefand resource guide

= Compliance cheaktist
» Departmerital self-study audit at regular intervals

= Case/investigation debriefing
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ASSESSING COMPLIANCE (CONT.)

= Active professional development on issues.related to
compliance; oversight of compliance plan implementation

= For Title IX Coordinator and/or Eegputy Coordinators

* Climate surveys
= Online, in-person, focus groups, institution/system
committee feedback,ets.
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RECORDKEEPING AND DOCUMENTATION

= Certain records must be created, retainedjand available to
the parties for at least seven years:

= Sexual harassment investigatior qciuding any
responsibility determinationd2ny disciplinary sanctions
imposed, and any remedjsstimplemented

= Any appeal and relateg-tesult(s)

* Any informal resolutior¥implemented

= Any supportive mensures implemented

= For each formal complaint, must document the basis
for why tiie Recipient’s response was not
deliberatety indifferent
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RECORDKEEPING AND DOCUMENTATION

(CONT.)

= Rationale for each determination

= Measures taken to preserve/restore aceess to education
programs/activity
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